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Insight

Inside the Nortel auction

In addition to Google (operating under the Ranger moniker during the
sale process), four parties took part in the auction for the Nortel patent
portfolio: Apple; Rockstar Bidco, a consortium of major technology
companies consisting of Microsoft, EMC, Sony, Ericsson and RIM;
Intel Corporation; and Norpax LLC, an offshoot of RPX Corp.
Prior to the auction each of the four submitted an opening bid. The
one from Intel was chosen to be the starting bid. The auction got
underway at 9:15 am on 27th June at the New York offices of Cleary
Gottlieb Steen & Hamilton. Full details of how things progressed over
the course of the following four days were revealed in documents
released by the Ontario Superior Court of Justice on 6th July. An
edited excerpt follows:
The Intel bid was announced as the Starting Bid and the Qualified
Bidders were advised that the minimum bid increment was set at $5
million in accordance with the Bidding Procedures. The Qualified
Bidders were also advised of certain rules and procedures … including
the requirement that each Qualified Bidder (other than one that
submitted a bid deemed to be the Leading Bid in the immediately
preceding round) submit a bid in each round in order to be eligible to
continue to submit bids independently in the Auction.… All four of the
other Qualified Bidders submitted new bids.
Following consultation …the Auction was re-convened and the
Sellers announced a new Leading Bid. The Sellers then asked for a
second round of bidding, exercised their discretion … to increase the
incremental net value threshold for bids to $50 million from the initial
threshold of $5 million, and adjourned the Auction again to allow the
other Qualified Bidders to prepare revised offers.
In the second round of bidding, three bids were received. Norpax
did not submit a bid in the second round, but elected to remain in
attendance at the Auction in accordance with the Bidding Procedures.
Following consultation among the relevant Nortel entities and their
constituents as noted above, the Auction was reconvened, a new
Leading Bid was declared, the incremental net value threshold was
increased to $100 million, and the Qualified Bidders were advised that

Google, continued from page 6
example, it was granted 275
patents by the US Patent and
Trademark Office, compared to
141 in 2009 and just 58 in 2008.
But while that is a start, it is not
enough. In addition, the company
is going to have to buy-in. And
there may just be an opportunity
to do that.
In July, the board of
InterDigital announced that it
“has initiated a process to
explore and evaluate potential
strategic alternatives for the
company, which may include a
sale or other transaction”. Said
chairman Terry Clontz: “Over
the past year we have seen the
value of intellectual property
rise substantially as major
players in the mobile industry

increasingly understand the
strategic and economic value of
this type of asset. As a result,
the Board believes it is an
appropriate time to explore
potential strategic options that
may enhance shareholder value.”
Indeed, just after the issue of
this statement, it was reported
that Google was, in fact, in
exploratory discussions with
InterDigital. However, it was
also reported that Apple may be
interested too.
And it’s not just InterDigital.
The Nortel auction has alerted
others as to the potential value
there is in patents covering the
mobile and smartphone spaces billionaire investor Carl Icahn,
for example. He has suggested
that Motorola consider the sale
of some of its assets in this area.
If Icahn is thinking in that way,
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Norpax had not submitted a bid and therefore the number of Qualified
Bidders participating in the Auction was reduced to four. The Auction
was adjourned again.
The Auction continued for a further seventeen rounds of bidding
over the course of June 27, 28, 29 and 30, 2011. Rockstar did not
submit a bid in the fifth round and in accordance with the Auction
rules … was not permitted to submit further independent bids.
Accordingly, the number of Qualified Bidders … was reduced to three.
… Apple, with the consent of the Sellers, had discussions with
Rockstar regarding potential partnership opportunities. Following
these discussions, Apple indicated it wished to partner with Rockstar
and adopt Rockstar’s transaction structure (including using Rockstar
as the purchaser). The Sellers consented to this proposal and the
balance of Apple’s bids at the Auction adopted the Rockstar structure.
Following the sixth round of the Auction, Intel indicated it was
withdrawing and would not be submitting further independent bids in
round seven or in subsequent rounds. At this point, the Sellers gave
their consent to the two remaining Qualified Bidders, being Ranger
and Apple, to discuss partnering opportunities with those Qualified
Bidders who were no longer able to participate independently …
Following the eighth round of bidding, Ranger asked for and was
granted consent by the Sellers to allow it to partner with Intel … Apple
(in partnership with and using the Rockstar transaction structure) and
Ranger exchanged counter-bids in rounds nine through 19 in
increments of $100 million dollars.
In the nineteenth round, Apple (in partnership with Rockstar)
presented a bid of $4.5 billion, which bid was declared the Leading
Bid. At the beginning of the twentieth round, Ranger requested and
was granted an adjournment by the Sellers. The Auction was
reconvened at approximately 6:45 pm on June 30, 2011, and Ranger
indicated it would not make a further bid.
Source:
http://documentcentre.eycan.com/eycm_library/Project%20Copperhea
d/English/Monitor's%20Reports/Seventy-FirstReportoftheMonitor.pdf

then it is reasonable to assume
that others are too. While a
Motorola sale is not likely, it
should not be ruled out
completely. After all, deals can
be structured in such a way as to
ensure that the seller has
continuing full and unfettered
access to what it has let go.
No room for another loss
While Google may have decided
that it and the Android
platform can just about live
with an Apple that now has
control over the Nortel
portfolio, it cannot afford to be
so sanguine about its
competitor getting hold of other
significant portfolios. Androidbased mobile phone
manufacturer HTC has recently
seen a preliminary International
Trade Commission judgment go

against it in a patent
infringement case that was
brought by Apple. Should that
decision be confirmed, Apple
would be in a position to block
HTC imports into the US. This
has already prompted Google’s
executive chairman Eric
Schmidt to state that “we will
make sure they don't lose”.
Saying it, though, is rather
easier than doing it. What
Google needs is leverage; that
means more patents. But with
Apple sitting on a cash pile of
over US$75 billion, its next
move is going to have to be
carefully planned and conducted
in top secret. One thing is
absolutely sure: Google cannot
afford to be outbid by its rival
the next time a strong mobile
telephony patent portfolio
comes up for sale.
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